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	LTCs

The following is a list of some advantages and disadvantages of LTCs. We hope this will help you when communicating with clients. If you find anything to add to this list please tell us.

Advantages of Look Through Company

1. As the company does not exist for income tax purposes there are no taxable dividends and hence there is no requirement to pay RWT on dividends. This does not save tax, just a hassle.
2. The client must take a PAYE salary from the company and will not be affected by S RD 3(2) (formerly S OB2 (2)). 
3. It overcomes a potential tax problem for those doing work in Australia. If an ordinary company is trading in Australia and becomes liable for Australian income tax, it does not get imputation credits for the tax paid in Australia.  This means the shareholders have a second tax bill on dividends.  An LTC would overcome this problem because the Australian tax paid is claimed by shareholders and there is no ICA – but see also disadvantages.

4. If a lot of income is subject to PAYE, it is unlikely there would be any Use of Money Interest issues for most clients, unless a family trust is a shareholder of the LTC.

5. Some cost savings because it will no longer be necessary to keep ICA or produce special IRD dividend statements, when declaring a dividend.
6. There may be opportunities to get out of tax difficulties. An overdrawn current account is no longer a problem, unless there are losses and the loss limitation is exceeded.
7. And the obvious one of distributing losses to shareholders.

8. Subject to paying adequate salaries, it may serve as a tax planning tool because the company profit goes to shareholders regardless of the work each has done for the company. 
9. It saves a company tax return but does not avoid the need for minutes, certificates etc to comply with the Companies Act

10. For existing LAQC’s with property conversion to an LTC, as opposed to a partnership or sole trader, saves conveyancing costs and possible bank costs for debt transfers.
Disadvantages of Look Through Company

1. The personal top tax rate is 33% and this might be even higher if a future government decides to raise it. A company has a top tax rate of 28%. Until such time as the company pays dividends, there’s a temporary tax saving. The 28% rate is not available to the LTC.

2. Providing the funds are not needed urgently a non LTC company could be a useful vehicle for investments for the retiring client, because of the low tax rate.

	3. An LTC does not excuse a client from complying with the Companies Act, for example when paying dividends. 

4. An LTC, being a tax partnership, cannot refinance a shareholder loan to the company and get a tax deduction for the extra interest incurred. 

5. There may be a problem if clients sold their home to an LAQC and increased their mortgage at the time. When the company becomes LTC, is the interest on the extra borrowing going to be tax deductible? Currently there is some uncertainty about this. 

6. Foreign tax paid may split badly. For example husband and wife are equal shareholders. One of them has a small income and the tax credits for tax paid overseas only saves a low rate of tax for that shareholder. Excess tax credits may be wasted.

7. Disgruntled shareholder can get LTC cancelled. Only way out is to buy out the rogue shareholder.

8. Losses brought forward can never be claimed.

9. Shareholders have to pay tax on profits not covered by imputation credits. If the company has sold assets to a related party for a profit, this is also taxable.

Changing shareholding

It may be desirable, subject to avoidance issues, to change shareholdings before entering into LTC regime, You may need to attend to this by 31 March 2011. 

WFF changes  

Add 10 new categories of income which need to be advised to IRD. Our tax questionnaire now has about a page and a half of questions clients need to be asked when they claim WFF. We are attaching the relevant sections of the Act as we recommend you read the detail. We comment as follows. These comments are only approximates to the actual law.

1. MB 7 means you take in income of family trust and income from companies owned by the family trust

2. MB 8 says fringe benefits count as part of family income.

3. MB 9 requires you to add back payments into Income Equalisation Account.

4. MB 10 requires you to bring in half of tax free pensions.

5. MB 11 requires unearned income of dependent children to be taken up. Be sure to read the detail.

6. MB 12 - If your spouse, de facto etc is non resident bring in the foreign income.

7. MB 13 – bring in any other form of income being received such as donated income from the client’s parents. Read the detail.

8. MB 1 (5) says income attributed by a PIE must be taken up unless the PIE is a super scheme or a retirement savings scheme. 
9. MB 1 (5) Makes distributions from a listed PIE a part of family income.
10. MB 1(2) exempt income is included in family income.



The information supplied in this publication has been researched with care.  However, the author and the company accept no responsibility to anyone for any error which may occur in the information provided. Readers are advised to consult their normal source of expert advice before acting on anything they read in Tacks Fax. 127 Queens Drive, Lower Hutt, Ph 04-9394156, fx 04-9399724, e-mail  mail@smallbusinessinst.co.nz
New sections relating to Working for Families

MB 7 FAMILY SCHEME INCOME OF SETTLOR OF TRUST 

	 
	MB 7(1) WHEN THIS SECTION APPLIES 

This section applies for the purpose of determining the amount that represents the family scheme income of a person for an income year when the person is the settlor of a trust (the person’s trust) at a time in the income year, other than solely as a result of providing personal services for less than market value in the administration of the trust or the maintenance of trust property.

	 
	MB 7(2) EXCEPTION FOR SOME TRUSTS 

This section does not apply if—

 

(a) the trustee of the person’s trust is registered as a charitable entity under the Charities Act 2005:

 

(b) the person’s trust is solely for the benefit of a local authority:

 

(c) interest and dividends derived by the trustee of the person’s trust would be exempt income of the trustee under section CW 45 (Funeral trusts):

 

(d) the person’s trust is a superannuation fund:

 

(e) the person and the members of the person’s family are not permitted to benefit from the person’s trust except under an order of a court.




	 
	MB 7(3) WHAT IS INCLUDED IN FAMILY SCHEME INCOME 

The person’s family scheme income for the income year includes an amount calculated using the formula—

 

trustee + company − dividends

 

 

settlor number.

 



	 
	MB 7(4) DEFINITION OF ITEMS IN FORMULA 

In the formula—

 

(a) trustee is the net income of the trustee of the person’s trust for the income year reduced, to not less than zero, by the amount of the trustee’s income that vests or is paid by the trustee as beneficiary income for the income year:

 

(b) company is the total of amounts calculated for companies in which, at the end of the company’s income year, the trustee of the person’s trust and associated persons hold voting interests of 50% or more, or market value interests of 50% or more if there is a market value circumstance, with the amount for each company being calculated by multiplying the company’s net income for the income year by the trustee’s voting interest or market value interest in the company at the end of the income year:

 

(c) dividends is the total amount, not exceeding the item company, of dividends that are derived by the trustee of the person’s trust in the income year from companies referred to in paragraph (b):

 

(d) settlor number is the number of settlors of the person’s trust, including the person, for which this section applies.




Defined in this Act: amount, beneficiary income, company, dividend, exempt income, family scheme income, income, income year, interest, local authority, market value, market value circumstance, market value interest, net income, settlor, superannuation fund, trustee, trustee income, voting interest 

History

S MB 7 inserted by No 130 of 2010, s 112, effective 1 April 2011. See also cl 62C of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010.

MB 8 FAMILY SCHEME INCOME FROM FRINGE BENEFITS 

	 
	MB 8(1) WHEN THIS SECTION APPLIES 

This section applies for the purpose of determining the amount that represents the family scheme income of a person for an income year when—

 

(a) the person is an employee of a company in which the person and associated persons hold—

 

(i) voting interests of 50% or more:

 

(ii) market value interests of 50% or more, if a market value circumstance exists; and

 

(b) the company provides a fringe benefit that must be attributed to the person under section RD 47 (Attribution of certain fringe benefits).



	 
	MB 8(2) WHAT IS INCLUDED IN FAMILY SCHEME INCOME 

The person’s family scheme income for the income year includes an amount equal to the total of the following amounts:

 

(a) the taxable value of the fringe benefits that the company must attribute to the person under sections RD 47 to RD 49 for the income year; and

 

(b) the company’s FBT liability in relation to the person under section RD 50 (Employer’s liability for attributed benefits) for the income year.




Defined in this Act: associated person, company, employee, family scheme income, FBT, fringe benefit, income year, market value circumstance, market value interest, voting interest 

History

S MB 8 inserted by No 130 of 2010, s 112, effective 1 April 2011. See also cl 62C of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010.

MB 9 FAMILY SCHEME INCOME FROM DEPOSITS IN MAIN INCOME EQUALISATION ACCOUNTS 

MB 9 The family scheme income of a person for an income year includes the amount of a deduction under section DQ 1 (Main income equalisation scheme) allowed for a payment made to the Commissioner under section EH 4 (Main deposit) for an accounting year, corresponding to the same tax year as does the income year, and for a business of—

	 
	(a) the person:

	 
	(b) a company that meets the requirements of section MB 4 for the person’s family scheme income to be affected by net income of the company for the accounting year:


	 
	(c) a trustee of a trust that meets the requirements of section MB 7 for the person’s family scheme income to be affected by net income of the trustee for the accounting year:

	 
	(d) a company in which a trustee referred to in paragraph (c) and associated persons hold a voting interest of 50% or more, or a market value interest of 50% or more if a market value circumstance exists.


Defined in this Act: accounting year, business, close company, Commissioner, company, family scheme income, income year, market value circumstance, market value interest, net income, pay, voting interest 

History

S MB 9 inserted by No 130 of 2010, s 112, effective 1 April 2011. See also cl 62C of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010.

MB 10 FAMILY SCHEME INCOME FROM CERTAIN PENSIONS AND ANNUITIES 

	 
	MB 10(1) WHEN THIS SECTION APPLIES 

This section applies for the purpose of determining the amount that represents the family scheme income of a person for an income year when the person derives in the income year a pension or annuity that is exempt income of the person under section CW 4 (Annuities under life insurance policies) or is a pension from a superannuation fund.

	 
	MB 10(2) HALF OF PENSION OR ANNUITY INCLUDED IN FAMILY SCHEME INCOME 

The family scheme income of the person for the income year—

 

(a) includes half of the amount of pension or annuity derived in the income year; and

 

(b) does not include the other half of the amount of pension or annuity derived in the income year.




Defined in this Act: amount, excluded income, exempt income, family scheme income, income year 

History

S MB 10 inserted by No 130 of 2010, s 112, effective 1 April 2011. See also cl 62C of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010.

MB 11 FAMILY SCHEME INCOME FROM AMOUNTS DERIVED BY DEPENDENT CHILDREN 

	 
	MB 11(1) WHEN THIS SECTION APPLIES 

This section applies for the purpose of determining the amount that represents the family scheme income of a person for an income year when a dependent child of the person derives in the income year an amount that is—

 

(a) resident passive income:

 

(b) a royalty:

 

(c) rent:

 

(d) beneficiary income that is not an amount referred to in section HC 35(4)(b)(i), (ii), or (v) (Beneficiary income of minors):

 

(e) attributed income from a portfolio investment entity that is not a superannuation fund or retirement savings scheme:

 

(f) a distribution from a listed PIE 



	 
	MB 11(2) [Amount derived by dependent child exceeds $500] 

The family scheme income of the person for the income year includes the amount by which the total of amounts derived by the dependent child in the income year and referred to in subsection (1) exceeds $500.


Defined in this Act: beneficiary income, dependent child, excluded income, family scheme income, income year, listed PIE, portfolio investment entity, resident passive income, retirement savings scheme, royalty, superannuation fund 

History

S MB 11 inserted by No 130 of 2010, s 112, effective 1 April 2011. See also cl 62C of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010.

MB 12 FAMILY SCHEME INCOME FROM NON-RESIDENTS’ FOREIGN-SOURCED INCOME 

MB 12 The family scheme income of a person for an income year includes the non-residents’ foreign-sourced income for the income year of the person’s spouse, civil union partner, or de facto partner.

Defined in this Act: civil union partner, de facto partner, family scheme income, income year, non-residents’ foreign-sourced income, spouse 

History

S MB 12 inserted by No 130 of 2010, s 112, effective 1 April 2011. See also cl 62C of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010.

MB 1(5) INCOME FROM PORTFOLIO INVESTMENT ENTITIES 

For the purposes of subsection (1),—

	 
	(a) an amount of income attributed by a portfolio investment entity to the person for an income year—

 

(i) is not included in family scheme income of the person for the income year if the portfolio investment entity is a superannuation fund or retirement savings scheme:

 

(ii) is included in family scheme income of the person for the income year if subparagraph (i) does not apply:



	 
	(b) a distribution from a listed PIE that is derived by the person in an income year is included in family scheme income of the person for the income year.


History

S MB 1(5) replaced by No 130 of 2010, s 111(2), effective 1 April 2011. See also cl 62B(2) of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010. Former s MB 1(5) read:

MB 13 FAMILY SCHEME INCOME FROM OTHER PAYMENTS 

	 
	MB 13(1) [Payments included in family scheme income] 

The family scheme income of a person for an income year includes the value of payments—

 

(a) paid or provided to the person from any source; and

 

(b) used by the person to—

 

(i) replace lost or diminished income of the person or the person’s family:

 

(ii) meet usual living expenses of the person or the person’s family; and

 

(c) not excluded from family scheme income under subsection (2).



	 
	MB 13(2) PAYMENTS AND BENEFITS EXCLUDED FROM FAMILY SCHEME INCOME 

A payment to a person is not included under subsection (1) in the family scheme income of the person if it is—

 

(a) a loan under ordinary commercial terms and conditions:

 

(b) from an amount that is—

 

(i) proceeds of the disposal of property; and

 

(ii) not assessable income of the person disposing of the property:

 

(c) a payment on behalf of the person by a local authority or public authority:

 

(d) a forgiveness of debt by a public authority:

 

(e) a charitable distribution from a charitable entity registered under the Charities Act 2005:

 

(f) an educational scholarship:

 

(g) a student loan under the Student Loan Scheme Act 1992:

 

(h) a grant for the payment of expenses relating to medical treatment or a funeral:

 

(i) a payment under an insurance contract, other than a payment for a loss of income:

 

(j) compensation for a loss other than a loss of income:

 

(k) lump sum compensation under the Accident Compensation Act 2001:

 

(l) a monetary benefit under the Social Security Act 1964 that is exempt income:

 

(m) a pension or allowance under the War Pensions Act 1954 that is exempt income:

 

(n) a payment that is exempt income under section CW 33(1)(c), (e), or (f) (Allowances and benefits):

 

(o) an amount that is declared not to be income for the purposes of the Social Security Act 1964 by a regulation under section 132 of that Act:

 

(p) included in the family scheme income of the person under another section:

 

(q) expressly excluded from the family scheme income of the person under another section.




	 
	MB 13(3) EXCEPTION FOR TOTAL VALUE OF PAYMENTS LESS THAN THRESHOLD 

If, in the absence of this subsection, the total value of payments that would be included under subsection (1) in the family scheme income for the year of the person and the person’s spouse, civil union partner, or de facto partner is less than or equal to $5,000, then the payments paid or provided to the person are not included in the person’s family scheme income for the income year.


Defined in this Act: assessable income, dispose, exempt income, family scheme income, income, income year, insurance contract, land, loan, local authority, pay, public authority 

History

S MB 13 inserted by No 130 of 2010, s 112, effective 1 April 2011. See also cl 62C of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010.

MB 1(5) INCOME FROM PORTFOLIO INVESTMENT ENTITIES 

For the purposes of subsection (1),—

	 
	(a) an amount of income attributed by a portfolio investment entity to the person for an income year—

 

(i) is not included in family scheme income of the person for the income year if the portfolio investment entity is a superannuation fund or retirement savings scheme:

 

(ii) is included in family scheme income of the person for the income year if subparagraph (i) does not apply:



	 
	(b) a distribution from a listed PIE that is derived by the person in an income year is included in family scheme income of the person for the income year.


History

S MB 1(5) replaced by No 130 of 2010, s 111(2), effective 1 April 2011. See also cl 62B(2) of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010. Former s MB 1(5) read:

MB 1(5) INVESTMENT INCOME 

For the purposes of subsection (1), an amount of income attributed by a portfolio investment entity that is not excluded income of the person is not included in family scheme income.

S MB 1(5) replaced by No 34 of 2009, s 351(1); effective 1 April 2010, with application for the 2010–11 and later income years. See also cl 257(1) of the Taxation (International Taxation, Life Insurance, and Remedial Matters) Bill (No 233-2). Former s MB 1(5) read:

MB 1(5) PORTFOLIO INVESTOR ALLOCATED INCOME 

For the purposes of subsection (1), an amount of portfolio investor allocated income that is not excluded income of the person and would be their excluded income in the absence of section CX 56(1)(b) and (c) (Portfolio investor allocated income and distributions of income by portfolio investment entities) is not included in family scheme income.

S MB 1(5) amended by No 109 of 2007, s 456(1), by inserting “and (c)” after “section CX 56(1)(b)”; effective 1 April 2008. See also SOP 168 of 2007.

MB 1(2) EXEMPT INCOME INCLUDED 

For the purposes of subsection (1), an amount derived by the person in the income year is not treated as exempt income if it is—

	 
	(a) an amount referred to in section CW 28(1)(e) or CW 32 (which relate to overseas pensions and maintenance payments):

	 
	(b) an amount of salary or wages that is exempt from income tax under an Act, or under a regulation or Order in Council made under an Act, that is listed in schedule 38 (Acts exempting income from tax: income included in family scheme income).


History

S MB 1(2), other than the heading, replaced by No 130 of 2010, s 111(1), effective 1 April 2011. See also cl 62B(1) of the Taxation (GST and Remedial Matters) Bill (182-2), SOP 187 of 2010. Former s MB 1(2) read:

MB 1(2) EXEMPT INCOME INCLUDED 

For the purposes of subsection (1), an amount referred to in section CW 28(1)(e) or CW 32 (which relate to overseas pensions and maintenance payments) derived by the person in the income year is not treated as exempt income.

